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OFF'ICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C) MANN
ATTORNEY GENERAL

Honorable Fred 0, Jaye
County Attorney, Comanche County
Comanche, Texas

Dear 8ir: Opinion No.
: Eet Whether the o

G Your letter of December
i of this departaent on the
part, as follows:

It iz one w:
the advioe g

(g0 the Commissioners’ Court
he following order:

-in an Easterly direotion rollouins
the msanderinss of the said South Leon
through the land of C. D, Cozby to the

Weat line of the P, W, Levisay land; thence
in a Northeasterly direction through the P.
W, Levisay land to the Northwest corner of
the land of Mrs, Gandy. Thencs in an East-
erly direotion between the Lsvisay land and
the Gandy land to the Northeast corner of
the Gandt ‘Tand; thence in a northerly direc-
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tion through the P. W, Levisay land to
an interssotion with the Comanche and
Goldthwaite road at the Junction of the
sald Comanche and Goldthwaite road with
the Comanche and the Newburg rosd. This
road 1s to be opened and fenced without
expense to the county. This road is
opened as desoridbed on the agreement of
all parties concerned that thé gates on
a neighborhood roaed through the lands of
G. D.GOZU”. JQ DC hrl‘&r aﬂd P. '. I"i"‘
say be opened and remain open on the
stipulation that parties interested in
the use of this neighborhood road furnish
stock gaps or self closing gates as the
. . case.may roquiro.

"The above order does not raveal the locatlon
of the. two roads with reference to direction., I
am attaching a plat hereto glving in rough outline
the relative direotion of sach road, The question
1 desire that your office pass upon is thiss

"W¥hen the Commissionexs' Court of this county
aocted upon a petition duly presented to it gnd es~
tablished the road designated as the 40 foot road,
and in the same order decreed that another road
then in use referred to in the order as the :
*neighborhtod” road running through the land of

. ies named in the order be maintailned with stook
gaps or self oclosing gates - 4id this order estadblish
the so. called “"neighborhood" road as a pudlic road
under the laws of this State,." -

Artieles 6703, ?ernon's Annotated Civil Statutes, provides:

"All public roads and highways not discon-
tinued that have heretofore been laid out and
established agreeably to law are hereby declared
to be pudlic roads._

Referring to article 6702, supra, 1t is stated in Texas
Jurisprudenoo. Vol. 21, pago 534:

"The statute relating to eounty roads refers
to all publie roads and highways not discontinued
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and established agreeably to law, This has

" been ¢onstrued to mean a road eatadblished by
~the commisaioners' court. The expression

" 'public rcad' in other statutes is generally
construed to include nonstatutory as well as
-atatutory roads; dut ‘pudlie ocounty road’
signifies 'a road whioh has been established

. by statutory prooeedings. * * *" (Bee

' ‘Stephenson v. Bt, Louis Southwestern Railway
Coupany, 164 3. W. 1185, Error Refused.)

Generally speaking, under statutory direotion comaissioners'
sourts clagsify roads as of the firat, second or third clsss, {Arti-
cle 6704, Vernon's Annotated Civil Statutes) Neighborhood roads
are distinguished from other roads in that they are estadlished
under special cedure, (See Article 6711, Vernon's Aanotated
Civil 8tatutes). ‘ :

o In_thp'éaée of Jameson V. Erwin, County Judge, et al, 91 S,

"It 12 well sesttled Dy amany decisions of our
appellate courts that a strict compliance with
the statatory provisions contained in chapter 2,
.title 116, Revised Civil Statutes (artiole 6702,
et 8eq.) 18 necessary to confer jurisdiction on
the commisaloners' court to lay out and estadlish:
the pubdblic roads in this state. Haverbekken v. Hale,
109 Tex, 108, 204 8, W, 1182; Hill b. Taylor County
{Tex. Oiv. App.) 204 8. K, 868, end authoritiss
there cited. ‘

nox e

“The faot that the portion of the road runaing
throagh the land aorth of the Bameson tract had
been in use as® a neighdorhood road for the conven-
fenoce of citisens of that immediate community for
over 40 years, as found by the trial court, 4id
not establish its status as a statutory pabdlie
Toad of the third class to be supervised by the
gounty comxmissioners in scoordance ith the pro-
visions of article 6713, Rev. Civ. Statutes, ***"

There 1s nothing in the order of the oommisslonera‘ gourt,
as quoted above, that would indjcate that the road designated as
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"neighborhood” road was estadblished as a neighdorhcod rosd under
the provisions of Article 8711, Vernon's Annotated Civil Statutes,
or that such road was designated and eatubiished by the commis-
aioners' court and clasaiffed as of the first, second or third
olass. 3tated another way, there is nothing in the foregoing
order of the commiassioners' court indlocating that the ™neighdborhood"
~ road was established by the commissioners court by statutory pro-
ocsedings or otherwise, '

In view of the foregolng authorities, it is our opinion
that the "neighborhood™ road 1s not a pudblic road established by
the commissioners®' court under the provisions of Chapter 2, Title
116, Vernon's Annotated Civil Statutes,

Generally speaking, it is well established that to the county
authorities there is reserved the right to lay out, establish and
maintain pudblio roads, notwithatanding there may bs pudbliec roads
neither laid out or maintalned by the county, as, for inastance, dy
dedication or prescriptive uee.

1t is stated 1n the case of Hoffman v, Bynum, 101 S, W. (2d)
600: '

#% * ¥ 7+ is the settlsd law of tunis state shat
a publio highway may be oreated dy a loag use bdy '
the public carried on in such a mamer and persisted
in for such & length of time aas to give a right by
presoription or limitation. Porter v. Johnson (Tex.
Civ. App.) 161 B, W, 5993 2l Tex. Jur. 548,549, 550.
The authorities recognize the d4iffieculty in enfore-
ing the law of limitation as it relates to a publie
road, See Meockel v, Davis (Tex. Civ., App.) 39 S. W.
(24) 1105; 6 Tex. Law Rev. 385. But notwithstanding
the 4iffioulty of itas application, the public can
aoguire a presoriptive right to a pudblic road, * * *n

Whether the "neighborhood"™ road here involved is 2 pudliec
‘road oreated by a long use by the public carried on in such a manner
and persisted in for such a length of time as to give a right by
preacription, dedication or limitation prosents a fact question on
whiech this department cannot express any opinion,

TTROTTITM R a0 AT )
ROVID 2 20, 1943 Yours very truly

_AszggizzziﬁﬁaaL OF 7
E e el By Ardell W™
AV :BF A8, N\




